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DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge

Plaintiff, Mcrofibres, Inc., a Rhode I|Island corporation
wi th manufacturing facilities in North Carolina, ("plaintiff" or
"M crofibres”) brought this action in the Rhode |sland Superior
Court sitting in Providence County agai nst defendant M chelle
McDevitt-Askew (“defendant” or “MDevitt-Askew' ). The conpl ai nt
al l eges that MDevitt-Askew, after |eaving the enploy of
M crofibres, violated the terns of the nonconpete agreenent which
she signed as part of her enploynent contract, by working for a
conpetitor, Culp, Inc., a North Carolina corporation, (“Culp”).
McDevitt-Askew claims her new enpl oynent does not violate the
nonconpet e agreenent .

On January 8, 1998, the Rhode I|sland Superior Court granted
Mcrofibres' notion for a tenporary restraining order agai nst
McDevitt-Askew. Pursuant to the order, MDevitt-Askew is
restrained fromworking for Culp, or any other flock industry

conpetitor of Mcrofibres as restricted by the nonconpete



agreenent with Mcrofibres. MDevitt-Askew is also restrained
fromdisclosing or using any of Mcrofibres’ confidential and
proprietary information in violation of the confidentiality
agreenent entered into with Mcrofibres.

On January 20, 1998, MDevitt-Askew renoved the matter to
this Court. The matter is presently before the Court on
defendant’s notion to dism ss the conplaint, pursuant to Federal
Rul es of Civil Procedure 12(b)(2) and 12(b)(3) for |ack of
personal jurisdiction and inproper venue and pursuant to the
doctrine of forum non conveniens or, in the alternative, to
transfer this action to the United States District Court for the
M ddle District of North Carolina, G eensboro Division pursuant

to 28 U.S.C. § 1404(a) (1994).

Backgr ound

Mcrofibres is a Rhode Island corporation with its
headquarters | ocated in Pawt ucket, Rhode Island. |In addition to
the Rhode Island office, plaintiff has manufacturing facilities
in North Carolina and Georgia. Mcrofibres manufactures, anong
ot her things, flocked specialty products and uphol stery materi al
including flock, flocked adhesives, and fl ocked fabrics.
M crofibres has two divisions -- the Uphol stery Fabrics D vision
and the Specialty Products Division. Specialty products include

any product manufactured and sold by Mcrofibres that is not used



for upholstery. Mcrofibres enploys a particular nethod of
manuf acturing fl ocked fabric to which other manufacturers do not
have access. Mcrofibres considers its manufacturing technique
to be a secret and believes that this gives it a conpetitive
advant age in the market pl ace.

On January 5, 1995, MDevitt-Askew was hired by Mcrofibres
as a flocked uphol stery designer at its facility in Wnston-
Salem North Carolina. In 1996 MDevitt-Askew s design
responsibilities were divided between the Uphol stery Fabrics and
the Specialty Products Divisions. Prior to working for
M crofibres, MDevitt-Askew had worked for Culp in North Carolina
inits mattress ticking division. Before MDevitt-Askew was
given an official enploynment offer fromMcrofibres, she was
interviewed by at least three of its enployees. Albert Bolton
met with McDevitt-Askew on Decenber 21, 1994. He clains that at
that time he verbally outlined the terns of an enploynent offer
i ncl udi ng conpensation and the requirenent that she sign a
secrecy and confidentiality agreenent as well as a nonconpete
agreenent (collectively, the “Agreenent”). On January 4, 1995,
Bolton prepared an official offer of enploynent which he sent to
McDevitt-Askew. The letter sent by Bolton included the terns
di scussed at the Decenber 21 nmeeting. This letter specifically
noted that MDevitt-Askew woul d have 30 days to sign a two-year

nonconpete agreenent as part of the enpl oynent contract.



On January 5, 1995, MDevitt-Askew reported for work at
M crofi bres and was presented with the Agreenent by Janice
Vol ger, the Director of Human Resources. MDevitt-Askew cl ains
that she felt pressure to quickly review the many docunments given
to her and to sign themimediately. She further alleges that
she did not feel she was in any position to negotiate the terns
of the Agreenent or to consult a | awer. However, she never
requested nore tinme to exam ne the Agreenent or to consult a
| awer nor was she specifically told she had to sign the papers
at that nonent.
Anong the provisions contained in the Agreenment were a forum
sel ection clause and a choice of |aw provision. The rel evant
cl ause states:
This Agreenent shall be governed by and
construed in accordance with the | aws of Rhode
Island. If suit is brought at any tinme based
on any controversy or claimarising out of, or
relating to this Agreenment, | hereby submt to
the jurisdiction and venue of any court
sitting in the State of Rhode Isl and.
During her enployment at Mcrofibres, defendant’s contacts
wi th Rhode I|sland consisted of approximately three visits.
Def endant al so communi cated with M crofibres headquarters in
Rhode Island by an indeterm nate, although small, nunber of phone
calls and witten correspondences. Although defendant did have

sone need to comunicate with Mcrofi bres’ Rhode |sl and

headquarters, her primary job responsibilities and her direct



supervisor were in North Carolina.

I n Novenber, 1997, MDevitt-Askew resigned from M crofibres
When | eaving, she was rem nded of her obligations under the
secrecy and nonconpete provisions of the Agreenent. MDevitt-
Askew t hen accepted a position as a mattress ticking designer at
the Cul p Hone Furni shings business unit.

I n Decenber, 1997, Mcrofibres infornmed MDevitt-Askew and
Culp that Culp was a conpetitor of Mcrofibres and as such
McDevitt-Askew s enploynent there was in violation of the
Agreenment with Mcrofibres. As previously indicated, on January
8, 1998, the Rhode I|sland Superior Court issued a tenporary
restraining order preventing MDevitt-Askew from working at Cul p.

After renmoving this action to this Court, MDevitt-Askew
noved for dismssal, or, in the alternative, to transfer this
case to the U S. District for the Mddle District of North
Carolina in accordance with 28 U S.C. 81404(a). Plaintiff has
objected to these notions and both parties filed briefs. After
hearing oral argunments the Court took the notions under

advi senent. These matters are now in order for deci sion.

1. Standard for Decision

The First Circuit has set forth the standard for ruling on
notions to dismss for want of personal jurisdiction. "The
standard for deciding such notions is commonly referred to as the

‘“prima facie’ standard.” Boit v. Gar-Tec Products, Inc., 967
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F.2d 671, 675 (1st Cir. 1992). This requires the district court
to consider only whether the plaintiff has proffered evidence
that, if credited, is enough to support findings of all facts
essential to personal jurisdiction. 1d. at 675. "To neet its
burden, the plaintiff nust establish sufficient facts to support
a prima facie case authorizing personal jurisdiction over the
def endant under both the forumis | ong-armstatute and the due

process clause of the Constitution."” U.S. S Yachts, Inc. v.

OCcean Yachts, Inc., 894 F.2d 9, 11 (1st Cr. 1990), citing

Ameri can Express International, Inc. v. Mendez-Capellan, 889 F. 2d

1175, 1179 (1st Cir. 1989).

"I'n determ ning whether a prima facie showi ng has been
made, the district court is not acting as a fact finder. It
accepts properly supported proffers of evidence by a plaintiff as
true." Boit, 967 F.2d at 675. However, plaintiff may not nerely
rely on its pleadings; it nmust nake its case based on facts set

forth in the record. See Kowal ski v. Doherty, Wallace, Pillsbury

& Murphy, Attorneys at Law, 787 F.2d 7, 9 (1st Cir. 1986), citing

Chlebda v. H E. Fortna and Brother, Inc., 609 F.2d 1022, 1024

(st Cr. 1979).
I11. Discussion

Def endant asserts two argunments in support of dismssal.
The first is that this Court has no personal jurisdiction over

her. The second is that Rhode Island is an inproper or



i nconveni ent venue. As an alternative to dismssal, defendant
seeks transfer of this case to North Carolina pursuant to 28
U S.C § 1404(a).
A.  Personal Jurisdiction
Personal jurisdiction inplicates the power a court has over

a def endant. Foster-Mller, Inc. v. Babcock & WI cox Canada, 46

F.3d 138, 143 (1st Gir. 1995).

In Levinger v. Matthew Stuart & Co., Inc., 676 F. Supp. 437 (D.R I.

1988), this Court observed that:

Whet her a federal court has personal jurisdiction over a
def endant depends upon two criteria: (1) whether the
mandat es of the forumstate' s | ong-armstatute have been
satisfied, and (2) whether the defendant has been hail ed
into the particular court in accordance with the due
process cl ause of the Fourteenth Amendnent to the United
States Constitution.

ld. at 439. As in Levinger, here it is only necessary to |look to
the second criterion "[s]ince the Suprene Court of Rhode | sl and has
held that Rhode Island's long-arm statute reaches to the full

extent of the Fourteenth Amendnent." [d. citing Conn v. ITT Aetna

Fi nance Co., 252 A 2d 184, 186 (R I. 1969).

Under the Fourteenth Anendnent, a court may obtain personal
jurisdiction over a defendant through general jurisdiction,
specific jurisdiction, personal service upon defendant within the
forumstate, through specific consent, or through waiver by the
def endant .

1. General Jurisdiction



Ceneral jurisdiction is obtained when a defendant engages in
activities that are so substantial and of such a nature that they
will justify a |awsuit against her on causes of action distinct

fromthose activities. See International Shoe Co. v. State of

VWashi ngton O fice of Unenpl oynent Compensati on and Pl acement, 326

U S 310 (1945). To be subject to general jurisdiction a
def endant nust have "continuous and systematic" contacts wth the

forum See Heliccopteros Nacionales de Colombia, S.A v. Hall,

466 U. S. 408, 415 (1984). Substantial contacts al one are not

enough. Capizzano v. WaAlt Disney Wirld Co., 826 F. Supp. 53, 55

(D.R 1. 1993).

Here, it is clear that defendant did not have conti nuous and
systematic contacts with Rhode Island. |ndeed, defendant did not
even have substantial contacts. As the record indicates,
defendant’s contacts with Rhode Island were relatively few and of
alimted nature, therefore, the doctrine of general jurisdiction
does not apply to this case.

2. Specific Jurisdiction
"When general jurisdiction is |lacking, the |lens of judicial

inquiry narrows to focus on specific jurisdiction." See Foster-

Mller, 46 F.3d at 144. In Sawmtelle v. Farrell, 70 F.3d 1381

(st Cr. 1995), the Court put forth a three-prong test to
determne if specific jurisdiction exists.

First, the claim underlying the litigation
must directly arise out of, or relate to, the
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defendant’s forumstate activities. Second,
the defendant’s in-state contacts nust
represent a purposeful availnent of the
privilege of conducting activities in the
forumstate, thereby invoking the benefits and
protections of that state’'s |laws and nmaking
the defendant’s involuntary presence before
the state’s court foreseeable. Third, the
exercise of jurisdiction nust, in light of the
CGestalt factors, be reasonable.

Id. at 1389, quoting United Electrical Wrkers v. 163 Pl easant

St. Corp., 960 F.2d 1080, 1089 (1st GCir. 1992). For the third
prong, the First Crcuit enploys five factors, called the
“CGestault factors” to judge the reasonabl eness of subjecting
nonresi dents to personal jurisdiction. Sawtelle, 70 F.3d at

1389. The five Gestault factors are: “(1) the defendant’s burden
of appearing; (2) the forumstate' s interest in adjudicating the
di spute; (3) the plaintiff’s interest in obtaining convenient and
effective relief; (4) the judicial systenis interest in obtaining
the nost effective resolution of the controversy; and (5) the
common interests of all sovereigns in pronoting substantive
social policies.” 1d. at 1394.

a. Rel ati onshi p Between the C ai mand Def endant’s Forum

Activities

The claimby plaintiff in this case is for breach of
contract. Defendant’s action resulting in the alleged breach
occurred in North Carolina, where defendant |ives and worKks.

Def endant’ s strongest tie to Rhode Island is through her

9



execution of the agreenment, but that contract was negoti ated and
signed in North Carolina and even stated in its title that it was
a contract for North Carolina enployees. Thus, plaintiff’s cause
of action does not arise out of or relate to defendant’s forum
state activities. Therefore, the first prong of the test has not
been satisfied.
b. Pur poseful Availnment of Privilege of Conducting Activities
in the Forum
This Court has noted that a defendant’s consent to a choice
of law provision is at |east some indication that she
purposefully avail ed herself of benefits fromthe forum state.

See Levinger, 676 F. Supp. at 440 (citing Burger King Corp. V.

Rudzew cz, 471 U. S. 462, 482 (1985)). However, a contract al one
i's not enough; prior dealings, the terns of the contract itself,

and the actual and contenpl ated course of dealings of the parties
are necessary elenments of the "contract plus"” test laid out in

Burger King. Levinger, 676 F. Supp. At 440. To satisfy the

pur poseful avail nent requirenent, there nust be a voluntary
deci sion by the defendant to inject herself into the | ocal

econony as a market participant. See Northeastern Land Services,

Ltd. v. Schul ke, 988 F. Supp. 54, 58 (D.RI. 1997), citing Bond

Leather Co., Inc. v. QT. Shoe Mg. Co., Inc., 764 F.2d 928, 933

(1st Cir. 1985).

Because of defendant’s limted contacts with Rhode Isl and

10



the only way she could have avail ed herself of any privil eges or
benefits in Rhode Island is through the forum sel ection clause in
the Agreenent. Although, as stated above, such a contract is a
significant factor in finding the existence of personal
jurisdiction, it is not dispositive. Here, the contract at issue
did little to confer on defendant any of the privil eges and
benefits of the forumstate. The contract was essentially a |ist
of conditions that defendant agreed to follow and rights
def endant was giving up as a consequence of her enploynent. The
only benefit to her was the predictability of the applicable | aw
and the place of suit. That is of little consol ati on when
mat ched with the detrinment of having to conme to Rhode Island to
sue or be sued. Her waiver of the right to chall enge personal
jurisdiction in Rhode Island, thus, cannot be called a purposeful
avai |l mrent of the benefits of Rhode Island | aw, and since she has
not interjected herself into the | ocal econony as a market
partici pant, the second prong of the test al so has not been
satisfied.
C. The Gestault Factors

Finally, the third prong requires that the exercise of
jurisdiction nust be reasonable in light of the Gestault factors
laid out in Sawtelle, and nmentioned above. These factors are
enpl oyed by the First Crcuit to help ensure that a court

achi eves substantial justice in the exercise of its jurisdiction.
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Samelle, 70 F.3d at 1394. However, here, in light of
plaintiff’'s failure to satisfy the first two prongs of specific
jurisdiction it is unnecessary to decide whether interests of
justice woul d be served by applying specific jurisdiction. See
Id. at 1394. (noting that failure to denonstrate the necessary
m ni mum contacts elimnates the need to reach the issue of
reasonabl eness). Consequently, the doctrine of specific
jurisdiction has no application to this case.
3. Personal Service within the Forum State

However, in cases where both general and specific
jurisdiction are lacking, it is still possible to obtain personal
jurisdiction by service of process on the defendant within the
forumstate. “[I1]f a defendant is found and served within the
state, m ninmum contacts need not be established, and jurisdiction
may be asserted on the basis of the state's sovereignty.” Driver
v. Helns, 577 F.2d 147, 156 n.25 (1st G r. 1978), rev'd on other
grounds, 444 U.S. 527, (1980). In this case defendant was not
found within the jurisdiction. However, her |awer, who was in
the state on January 9, 1998, accepted service of the summons and
conplaint on her behalf. Defendant’s |awer has clainmed in an
affidavit that such acceptance was intended only as an
accomodation to plaintiff. That argunment hol ds no water because
the matter is judged by an objective criterion rather than a

subjective one. It matters not what was intended when service
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was accepted; the only thing that is inportant is that service
was, in fact, accepted. It is well settled that |awers may act
as agents for acceptance of service of process on a defendant.

See Fields v. S. & M Foods, Inc., 249 A 2d 892 (R 1. 1969)

(allowing a default judgnment to stand after defendant’s attorney
had been served with process). No suggestion is nade that
defendant's | awer was not actually authorized to accept service
on her behalf. Even if he was not, he had the apparent authority
to do so. Therefore, his acceptance constituted valid service on
def endant .
4. Personal Jurisdiction by Wiver

Def endant wai ved her right to chall enge personal
jurisdiction both before and during this litigation.
As a general rule, if a defendant is not present in the state and
| acks m nimum contacts with the forumstate, that state |acks the
ability to enter a valid binding judgenment against the defendant.

See International Shoe, 326 U S. at 316. To allow such a

j udgnment woul d deny a defendant her due process rights. 1d.
However, the Suprene Court has stated that since personal
jurisdiction protects an individual's liberty interest, it can be
wai ved |i ke other rights of that type, and may be wai ved at

trial. See Insurance Corp. O Ireland, Ltd. v. Conpagni e des

Bauxites de Guinee, 456 U S. 694, 702-03 (1982).

a. Waiver at Trial

13



I n Rhode |sland when a party nakes an appearance in court
for any purpose other than to attack the jurisdiction of the
court, the right to challenge personal jurisdiction is waived.

See Industrial Trust Co. v. Rabinowitz, 13 A 2d 259, 260 (R I

1940). In this case, defendant’s attorney clains that he
specifically reserved the right to chall enge persona
jurisdiction. It is clear, however, that he al so appeared to
argue the nerits of the case before the Superior Court in Rhode
| sland at the tenporary restraining order hearing on January 8,
1998. Such an attenpted reservation of rights is ineffectual if
argunents are also made relating to the nmerits of the case. |[d.
Therefore, defendant, through her attorney, waived her right to
chal | enge personal jurisdiction while this case was still in the
Rhode | sl and Superior Court. Consequently, the issue of personal
jurisdiction was resolved before this case was ever renoved to
this Court.
b. Wiver Through Forum Sel ection C ause

Def endant al so waived the right to chall enge persona
jurisdiction in Rhode Island when she signed the Agreenent. She
specifically consented to having all disputes arising fromthe
Agreenent litigated in Rhode |Island. The great weight of
authority is to the effect that a defendant may wai ve her right
to chall enge personal jurisdiction through a contract such as the

one at issue here. Nati onal Equi pnent Rental Ltd. v. Szukhent,
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375 U. S. 311, 315-316 (1964) (stating that “parties to a contract
may agree in advance to submt to the jurisdiction of a given

court.”). See also INSO Corp. v. Handel sges, 999 F. Supp. 165,

166 (D. Mass. 1998); Packer v. TDI Systenms, 959 F. Supp. 192, 196

(S.D.N Y. 1997) (holding that a party may agree, by contract, to

the jurisdiction of a given forun); Design Strategy v. Nghei m

No. 97 Cv. 0178 (RLC), 1998 W. 66005 (S.D.N. Y. Feb. 17,
1998) (hol di ng personal jurisdiction could be obtained through a
forum sel ection clause in an enpl oynent contract).

Therefore, it is clear that this Court has persona
jurisdiction over defendant and that this is a proper venue for
the lawsuit. Thus, the notion to dismss for |ack of personal
jurisdiction and i nproper venue is denied.

B. Forum Non Conveni ens

Def endant al so argues that this matter should be di sm ssed
because of the doctrine of forum non conveniens. However, that
doctrine is not applicable here. The doctrine of forum non
conveniens is primarily applied when there is a choice between a

United States forumand a foreign one. Minsell v. La Brasserie

Mol son Du Quebec Limtee, 618 F. Supp. 1383, 1386-87 (E.D.N.Y.

1985). Since the enactnent of 28 U . S.C. § 1404(a), the
appropriate renedy for an inconvenient forumwthin the United
States where the alternative forumis also within the United

States, is to invoke that statute. The doctrine of forum non
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conveniens is no |longer appropriate under circunstances such as

t hese. See Anerican Dredging Co. v. Mller, 510 U S. 443, 449

n.2 (1994).

Therefore, the notion to dismss for forumnon conveniens is
deni ed.
C. Mdtion to Transfer

Finally, defendant noves that this case be transferred to
the District Court in North Carolina, pursuant to 28 U. S. C
81404(a). Section 1404(a) provides: “For the conveni ence of
parties and witnesses, in the interest of justice, a district
court may transfer any civil action to any other district or
division where it mght have been brought.” 28 U S.C. 81404(a).
VWhile simlar to the doctrine of forum non conveniens this
statute gives nore discretion to a district judge in determ ning

whet her to transfer a case. Piper Aircraft Co. v. Reyno, 454

U S. 235, 253 (1981), citing Norwood v. Kirkpatrick, 349 U S. 29,

31-32 (1955).
Courts appl ying 81404(a) nust decide on a case by case basis

whether to transfer. Stewart Organization, Inc. v. Ricoh Corp.

487 U. S. 22, 29 (1988), citing Van Dusan v. Barrack, 376 U S. 612

(1964). However, it is well settled that the party seeking the
transfer bears a heavy burden of showi ng the necessity of a

transfer. Leesona Corp. v. Duplan Corp., 317 F. Supp. 290, 296

(D.R1. 1970). Furthernore, this Court recogni zes a presunption
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in favor of the plaintiff’s choice of its home forum Ryan,

Kli mek, Ryan Partnership v. Royal Ins. Co. of Anerica, 695 F

Supp. 644, 647 (D.R . 1988).

Under nornmal circunstances defendant would be hard pressed
to show the necessity of transferring this case to North
Carolina. Here, the defendant’s task is made consi derably nore
difficult because of the forum sel ection clause. Because courts
| ook to the facts and circunstances of each case, there is no
clear rule on the effect of a forum selection clause on the
decision to transfer pursuant to 81404(a). However, this Court

finds the reasoning of the Court in Knight Medical, Inc. v. N hon

Kohden Anerica, Inc. 765 F. Supp. 291 (MD.N C. 1991), to be

persuasive. There the Court found that the party seeking
transfer had failed to neet its burden because it had agreed to
the forum sel ection clause and did not raise any conplaints until
the relationship with the other party had soured. 1d. at 292.
The Court further concluded that although there m ght be sone
difficulty and inconvenience in pursuing an action in the forum
state, it could not ignore that party's acqui escence to the
contract. 1d.

The facts of the present case, when examned in light of the

Kni ght Medi cal analysis, dictates a denial of the notion to

transfer. This Court cannot overl ook defendant’s acceptance of

the forumselection clause in the Agreenent. This is especially
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true when, as in Knight Medical, the defendant did not question

the forum selection clause until after relations with the
enpl oyer had ceased.

Nonet hel ess, before giving substantial weight to the forum
selection clause this Court nust determne the validity and
enforceability of that clause. The Suprene Court has set out the
standard by which the enforceability of a forum sel ection clause

is to be governed in MS Brenen v. Zapata Of-Shore Co., 407 U S.

1 (1972). Brenen states that forum sel ection clauses are prinma
facie valid and shoul d be enforced unless enforcenent is shown by
the resisting party to be unreasonabl e under the circunstances.
Id. At 10. Such unreasonabl eness is found when there is fraud,
overreachi ng, or inconvenience that would deprive a party of his
day in court. 1d. at 15.

Def endant chal l enges the validity and enforceability of the
forum sel ection cl ause based on the exceptions laid out in Brenen
and additionally clains a court in Rhode |Island should not
recogni ze the forum sel ecti on cl ause.

1. Overreaching as G ounds for Invalidating the Forum Sel ection

Cl ause

Def endant clainms that the forum sel ection clause was
obt ai ned t hrough overreaching by Mcrofibres. To support her

cl ai mdefendant relies on: (1) the fact that the forum sel ection
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clause was in boilerplate | anguage which all enpl oyees had to
sign and (2) the notion that the bargaining positions of these
two parties were inherently unequal.
a. The Significance of Boil erpl ate Language

Def endant argues that a boil erplate contract should give
this Court grounds for finding invalidity, especially where one
party was a sophisticated corporate entity and the other a nere
enpl oyee. Boilerplate |anguage simlar to the type used here is
sonmething this Court has considered relevant in the past, and has
noted that the existence of a boilerplate contract should give a

court pause. See D Antuono v. CCH Conputax Systenms, Inc., 570 F

Supp. 708, 714 (D.RI. 1983). However, boilerplate | anguage and
a |l ack of bargai ning power are not enough by thenselves to

invalidate a forum sel ection clause. See Carnival Cruise Lines,

Inc. v. Shute, 499 U S 585 (1991). In Carnival Cruise a

sophi sticated corporate entity’s boilerplate clause was enforced
agai nst a cruise ship passenger who | acked sophistication in such
deal i ngs and was not permtted to negotiate terns. Although the

matter at issue in Carnival Cruise was not an enpl oynent

contract, the reasoning utilized there is equally applicable

here. Spradlin v. Lear Siegler Managenent Services, Co., Inc.,

926 F.2d 865, 867 (9th Cr. 1991) (There is nothing in the case
law . . . to suggest that a different analysis applies to forum

sel ection clauses in enploynent contracts than generally applies
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to commercial contracts).
b. Unequal Bargaining Power of the Two Parties
“Mere inequality of bargaining power will not . . . nake a
contract unconscionable; the questions are whether the parties
were given an opportunity to read and understand the contract and

whet her the terns at issue are unreasonable.” Stereo CGema, |Inc.

v. Magnadyne Corp., 941 F. Supp. 271, 277 (D.P.R 1996) (citing

Northwestern Nat'l Ins. v. Donovan, 916 F.2d 372, 377 (7th G

1990)). Although defendant clains she felt pressure to sign the
Agreenment w thout having sufficient tinme to reviewit, she fails
to allege any facts that woul d support her claim Defendant does
not allege that she ever actually asked for or was denied the
opportunity to study the agreement or to consult an attorney.

Her statenents about the pressure she felt, w thout sone other
factual allegations, do not establish a “reality of factual

ci rcunst ances” necessary to invalidate the forum sel ection

cl ause. Pascalides v. Irwin Yacht Sales North, Inc., 118 F.R D

298, 302 (D.R 1. 1988).

Even if the forum selection clause was in a contract of
adhesion, as she clains, it would still be enforceable under the
circunstances. A forum selection clause in a contract of
adhesion will be enforced if it is fundanentally fair. Banco

Popul ar de Puerto Rico v. Airborne Goup PLC 882 F. Supp. 1212,

1215 (D.P. R 1995) (interpreting the holding of Carnival Cruise,
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499 U. S. 585 (1991)). As this forumselection clause is confined
to the narrow paraneters of the contract, it is fundanentally

fair. Cf. Carnival Cruise, 499 U S. at 586 (holding forum

sel ection clauses in form passage contracts are subject to
scrutiny for fundamental fairness). Moreover, other courts have
hel d that when parties of unequal bargaining power enter into a
contract wwth a forumselection clause, and the party with the
greater power refuses to renove the clause, it should nonethel ess

be enforced. LFC Lessors, Inc. v. Pearson, 585 F. Supp. 1362,

1364 (D. Mass. 1984). It is a sound business practice for sone
busi nesses to insist on forumselection clauses. If this
contract were sprung on defendant in m d-enploynent or in such a
way that she had to accept it and could not negotiate any terns,
then its adhesive nature m ght be deenmed unreasonable or unfair
and cause the clause to be unenforceable. However, there are no
facts to suggest defendant was placed in that position here. The

need to find enploynent is not a formof duress. Haskel v. FRP

Reqgistry, Inc., 862 F. Supp. 909, 916 (E.D.N. Y. 1994). A court

may refuse to enforce an adhesive contract, as unconsci onabl e,
where the dom nant party uses duress and undue influence to force

the weaker party to execute the agreenent. Fluor Wstern, Inc.

v. G& HOfshore Towing Co., 447 F.2d 35, 39 (5th Gr. 1971).

In this case defendant only makes vague and concl usory statenents

to suggest there was undue influence and fails to state any facts
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t hat woul d support that position.

Assum ng defendant was offered this contract on a take-it-or
| eave-it basis, there is no evidence to suggest she was unable to
refuse the enploynent offer. She previously held a position with
a conpetitor and was able to return to that same conpany upon
| eaving Mcrofibres; this suggests she was not held over a barrel
in her enploynent options. |[If Mcrofibres was able to offer her
a better job it nmay be due in part to the fact that it was able
to maintain a cost effective and efficient operation by confining
its personnel disputes to its corporate headquarters in Rhode
| sl and where its corporate counsel and |egal departnent are
| ocated. Defendant was given sonmething in return for her
agreenent to the forum sel ection clause; her enploynment with
Mcrofibres. Even when such an arrangenment is not openly
bargai ned for, the Suprenme Court has acknow edged that it is a

legitimate practice. Carnival Cruise Lines, 499 U S. at 585-86

(noting that, despite the |lack of bargaining by passengers, forum
sel ection clauses may be perm ssi bl e because of the benefits they
confer to both parties including the likelihood of a reduced
price, flowng fromsavings to the cruise line). Since the

i nconveni ence to defendant of litigating in Rhode |Island was
foreseeabl e, the forumsel ection clause is enforceable, absent a
showi ng that maintaining a lawsuit here is so burdensone as to

deprive the defendant from having her day in court. See Brenen

22



407 U. S. at 18. Mreover, it has also been held that an

enpl oynment contract, containing a forum sel ection clause, offered
on a take-it-or-leave-it basis is not to be automatically

i nval i dated on the basis of overreaching by the enployer. See
Haskel , 862 F. Supp. at 916.

C. | nconveni ence That Wul d Deny Defendant her Day in Court

Al t hough sinpl e inconveni ence is not enough to overcone a
valid forum sel ection clause, Brenen states that a |evel of
I nconveni ence so great as to deprive a defendant of her day in
court is a reason for invalidation. 407 U S. at 19. Defendant
clainms that she does not have the financial neans to defend this
action in Rhode Island and that as a nother she needs to be hone
with her children. Furthernore, she clains that because nost of
t he docunentary evidence and witnesses are in North Carolina she
woul d be unable to defend in Rhode Isl and.

Def endant fails to specifically allege why she is
financially unable to defend this action. She nerely relies on
the broad conclusory statenent that she does not have financi al
means. Mere assertions about the financial difficulty of
defending in the selected forumare not enough to warrant

transfer. See Arrow Plunbing, 810 F. Supp. at 373. In Arrow

Plunbing, this Court held that a party's showing that it was in
bankruptcy, absent additional evidence of its financial

i ncapacity, had not net its burden. Id. at 373.
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The personal inconvenience to defendant of litigating here
does not carry the day because that inconveni ence has been waived

by her consent to the forum selection clause. See D Antuono, 570

F. Supp. at 713. (By consenting to the inclusion of the forum
designation in the agreenents the defendant has in effect
subordi nated his conveni ence to the bargain).

In addition, wholly apart fromthe forum sel ection cl ause,
any inconveni ence regardi ng evidence and w tnesses, raised by
def endant, is not conpelling enough to warrant transfer in this
case. Many of the witnesses |listed by defendant are M crofibres’
enpl oyees and are expected to be called by Mcrofibres. Those
W t nesses that cannot be nade avail able in Rhode Island, for
what ever reason, can be deposed. 1In this day and age, vi deotaped
depositions can be used wth effectiveness. |In short, defendant
will not be deprived of her day in court if she really wants to
defend this case.
2. Parties Relationship to Rhode Island

It is generally required that a contract denom nating Rhode
| sl and | aw as the governing | aw therein nust have a significant
relationship to this jurisdiction in order to receive recognition

in the courts. Oaens v. Hgenback-VWallace Shows, Co., 192 A 158,

164 (R 1. 1937). See also Providence & Wircester RR Co. v.

Sargent & Greenleaf, Inc., 802 F. Supp. 680, 684 (D.R . 1994).

Def endant contends that the necessary relationship is lacking in
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this case and thus the choice of |aw provision and the forum
sel ection clause should not be given effect. A simlar argunent

was nmade in Nguyen v. Lewis/Boyle, Inc., 899 F. Supp. 58 (D.RI.

1995). In that case this Court held that where one party is
dom ciled or has a principal place of business in the state, an
adequate relationship to the state exists. 1d. at 60-61. 1In
this case, the fact that Mcrofibres is headquartered i n Rhode
I sland is enough to create the necessary relationship to Rhode
| sl and for the purpose of contracting with its enpl oyees.

In short, this Court concludes that there is no basis for
invalidating the forumselection clause in this case. Therefore,
in light of the forum selection clause and the other factors
di scussed above, there is no sound | egal reason for transferring

this case to North Carolina pursuant to 8§ 1404(a).

I11. Conclusion

For the reasons stated above, defendant's notions to dismss
are denied. Likewi se, the notion to transfer pursuant to 28
U S C 8§ 1404(a) is al so deni ed.

It is so ordered.

Ronal d R Lagueux
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Sept enber
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